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DETAILED ACTION 

Response to Arguments 

Applicant's arguments filed 9 July 2008 have been fully considered but they are 
not persuasive. 

Applicant contends that the introduction of the method limitations that were found 
to be allowable into the structural claims make the structure claim allowable. The 
examiner respectfully disagrees. An apparatus claim must be structur-ally 
distinguishable from the prior art. See MPEP 21 14. Although the method of increasing 
the clearance between the outer all and the vanes as the rotational speed increases 
and decreasing said clearance as operational rotation speed decrease is not known in 
the prior art, Browne (US 2,341 ,974) teaches a structure that is capable of performing 
as claimed and therefore is anticipatory of the structural claims. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1,2 and 4 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Browne (2,341,974). Browne discloses a variable nozzle device (15) including an 
annular arrangement of adjustable vanes (16) interposed in the nozzle that extends 
between an inner wall (11) and an outer wall (21). The nozzle is controllable by 
adjusting both the angle of the vanes (16) and the clearance between the outer wall (21) 
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and the vanes (16). Specifically, when the valve (36) is actuated the pressure in cavity 
(33) is dropped causing the outer wall (21 ) to move away from the vanes (16). This 
occurs in conjunction with the change of angle of the vanes. (Browne page 2, left 
column lines 26-44). Since the control of the clearance of the outer wall is solely and 
independently controlled by actuation of the valve the structure is capable of increasing 
the clearance as operational speeds increase or decreasing clearance as operational 
speeds decrease at the discretion of the operator. Thus, the structure of Browne is 
capable of performing as claimed. Further, the valve and pressure cavity arrangement 
of Browne constitutes an actuator, specifically a pneumatic actuator. Browne also 
discloses the use of "pads", i.e. spacers, that define the minimum axial clearance 
between the vanes and the wall (Browne page 2, left column, lines 45-52). 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Browne 
(2,341 ,974) in view of Leavesley (5,214,920). Browne discloses the invention 
substantially as claimed except for the use of an axial slit forming a bypass for exhaust 
gas not passing through the nozzle. However, Leavesley discloses a turbocharger 
nozzle assembly having a split vane (102,104) arrangement that provides gaps there 
between providing a bypass for the exhaust gas not traveling through the nozzle 
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passages. Leavesley's arrangement provides the advantage of allowing the axial inlet 
area of the nozzles to be reduced by more than 50% (Leavesley column 7, lines 64-66). 
Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to modify the invention of Browne by utilizing a split nozzle as 
taught by Leavesley for the purpose of allowing the axial inlet area of the nozzle to be 
reduced more than 50%. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NATHANIEL WIEHE whose telephone number is 
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(571)272-8648. The examiner can normally be reached on Mon.-Thur. and alternate 
Fri., 7am-4:30pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Edward Look can be reached on (571 )272-4820. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/NATHAN WIEHE/ 
Nathan Wiehe 
Examiner 
Art Unit 3745 

/Edward K. Look/ 

Supervisory Patent Examiner, Art Unit 3745 



